Editor's Note: Qder dated March 26, 1999, approvi ng suppl enent al
statenent of attorney fees and expenses

JERRY HYLTON ET AL

V.
OFFl CE OF SURFACE M N NG RECLAVATI N AND ENFCRCEMENT
(ON REQONS DERATI ON)

| BLA 96-475R Deci ded August 10, 1998

Petition for reconsideration of Jerry Hlton v. C8V] 141 | BLA 260
(1997). | BLA 96-475.

Jerry Hylton v. 8V 141 I BLA 260 (1997), reversed on reconsideration.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Reconsi deration: Generally

Reconsi derati on of a deci sion denying an application
for paynent of attorney fees/costs and expenses is
granted upon a show ng it was based on a nateri al
error of fact.

2. Surface Mning Gontrol and Recl amation Act of 1977:
Attorney Fees/ Qosts and Expenses

An appeal taken froma procedural order that resulted
inadelay of relief to a citizen conplaining of
danage to a water supply caused by surface mining
operations provides a proper basis for all owance of
costs and expenses including attorney fees under SMIRA
section 525(e), and 43 CF. R 88 4.1290 and 4. 1294.

3. Surface Mning Gontrol and Recl amation Act of 1977:
Attorney Fees/ Qosts and Expenses

An award under SMIRA section 525(e), and 43 CF. R
88 4.1290 and 4. 1294 may properly include fees, costs,
and expenses related to voluntary dismssal of an
admni strative appeal to IBLA and those incurred in

i nformal proceedi ngs before CBM | eading up to the
appeal to | BLA
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APPEARANCES Vdlton D Morris, Esg., Charlottesville, Mrginia, and
Gry S Bradshaw Esg., B g Sone Gap, Mrginia, for Petitioners; J.
N cklas Holt, Esq., Gfice of the Held Solicitor, US Departnent of
the Interior, Knoxville, Tennessee, for the fice of Surface Mning
Recl amati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

n January 26, 1998, in response to a petition for reconsideration
filed by Jerry and Jenny Hylton under 43 CF. R 8§ 4.403, we ordered
reconsideration of our opinion in Jerry Hlton v. Gfice of Surface
Mni ng Recl anati on and Enforcenment (G5V), 141 IBLA 260 (1997) (Hylton), an
opinion that denied an application for attorney fees/costs and expenses
under section 525(e) of the Surface Mning Gontrol and Recl amati on Act of
1977 (SMRA), 30 US C 8§ 1275(e) (1994). For reasons expl ai ned bel ow we
now reverse our prior Decision and grant Petitioners' application for fees
and costs.

The prior Decision assuned in error that an appeal upon which the
request for fees and costs rested was not filed until August 19, 1993,
several days after an agreed settlenent was nade of the citizen' s conpl ai nt
agai nst the mne operator that had led to the appeal filed wth this Board.
Id. at 141 IBLA261. In fact, the appeal was filed on Decenber 15, 1992,
as we correctly stated a year earlier in deciding Jerry Hlton, 135 | BLA
369 (1996). In this underlying decision, we dismssed the H/ltons' appeal
because they settled all clains agai nst the owner of Kodiak Mni ng Conpany,
whose operations had damaged their water supply. See id. at 135 | BLA 372.
Qur use of an incorrect filing date for the appeal when we first eval uated
Petitioners' fee application, however, now requires reconsideration of
their application, and |eads to a different result when the standard
stated i n Kentucky Resources Gouncil Inc. v. Babbitt, dv. No. 97-9 (E D
Ky. Feb. 20, 1998) (KRO, a pertinent case involving simlar facts, is
applied to the rel evant facts.

[1] Qounsel for CBMsuggests that, regardl ess of the factual error
inour prior decision, we nonethel ess applied a correct legal principle to
Petitioners' application for attorney fees and costs when we found there
was no causal connection between the successful conclusion of their clains
agai nst Kodiak and their admnistrative appeal. Qur finding on that point,
however, rested on a mstaken belief that the Hylton appeal was not filed
until after they had succeeded in obtai ning conpl ete satisfaction of their
clains agai nst Kodiak. The tine of filing was crucial in our eval uation
of their claim since a conplaint filed after relief was obtai ned coul d
not have contributed to a successful prosecution of their case agai nst
Kodi ak. This was, therefore, a mstake concerning a naterial fact of
crucial inportance to a resolution of the fee application, the correction
of which requires reconsideration of our prior decision. Ve find the
ci rcunst ances described herein are extraordinary, wthin the neaning of
43 CF.R 8§ 4.21(c), soastorequire further reviewwth a correct
under st andi ng of what happened in this case.
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The operative facts are these: n July 16, 1992, Petitioners filed
acitizen's conplaint wth C8Mchal | engi ng Kodi ak' s failure to repl ace
a water supply feeding a pond on the Hylton farm Qh July 23, 1992,
CBMsent a 10-day notice to the Mrginia regulatory authority, to which
M rginia responded on August 3, 1992, stating the Kodi ak recl anati on pl an
was revised to provide a permanent supply to the Hylton pond, and no ot her
action was needed. O Cctober 8, 1992, (BMdetermned this response was
appropriate, and so notified Petitioners on ctober 13, 1992. Petitioners
then requested informal reviewunder 30 CF. R § 842.15.

n Decenber 4, 1992, (BMs Headquarters decided it was error to defer
to the state regulatory agency's finding on this issue, and that the
mni ng conpany shoul d be required to bear future costs for punping water to
the Hylton pond. This decision also granted a 5-day right to seek infornal
review by the Sate, which had not then been nade a party to the deci sion.
n Decenbber 17, 1992, the Sate sought such review and on Decenber 22,
1992, Petitioners filed their appeal, challenging CBVIs grant of infornal
reviewto the Sate as an unnecessary delay. In support of their appeal,
Petitioners explained that their appeal was filed "sol el y because the
decision at issue authorizes the [Sate] to request infornmal review"

O February 18, 1993, (BMrejected the Sate's infornal appeal and
ordered a Federal inspection. Qn March 4, 1993, the Sate ordered Kodi ak
to provide a pernanent water repl acenent systemto Petitioners' pond,
restoring it to the condition before mning took place, issued a notice of
violation (NOJ) to Kodiak, and notified CBMthat the Sate' s water
repl acenent policy, which required Petitioners to pay future punpi ng costs,
had been suspended.

Kodi ak then submitted a proposed permt revision, which the Sate
rejected on June 27, 1993. n June 29, 1993, a second NO/ was issued by
the Sate to Kodi ak, which was foll owed by a cessation order that prevented
Kodi ak fromobtai ning new coal mning permts fromthe Sate. Mantineg,
Petitioners had filed suit against Kodiak inthe US DOstrict Gourt for
the Véstern Dstrict of Mrginia. Q1 August 13, 1993, Petitioners settled
their dispute wth Kodiak, resolving all issues between them O June 22,
1996, this Board dismssed Petitioners' admnistrative appeal, finding that
the settlenent agreenent wth Kodi ak nooted the appeal. O Novenber 19,
1997, we rejected Petitioners' application for fees and costs. In doing
so, we concluded that their appeal was wthout foundation when it was
filed and did not contribute to their success before the Departnent.

Hylton at 263. This finding, however, rested on a mstaken assunption
that the appeal was filed after Petitioners had settled their clains

agai nst Kodiak; it nust now therefore, be vacated so that we can proceed
to deci de whet her there was sone connection between Petitioners'

admni strative appeal and the success they obtained fromtheir action
agai nst Kodiak. See KRG slip op. at 16. Snce we did not reach the
nerits of Petitioners’ appeal when Hylton was decided, that question has
yet to be explored by this Board.
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It is the position of CBMthat Petitioners have not net the standard
stated in the KRC opi nion, because the only issue raised by their appeal
to this Board was procedural and was never decided on the nerits.
Resol ution of the appeal did not |ead to any enforcenent actions by the
regul atory agencies. It is also argued that the fees clai ned by
Petitioners were charged for work on their court action agai nst Kodi ak,
which was unrelated to the admnistrative appeal that is the basis for this
pendi ng fees petition. Hnally, CG8Mconcludes that the fee petition fails
to state a valid claimfor attorney fees.

Petitioners' claimfor attorney fees and costs is nade under 30 US C
§ 1275(e) (1994) and Departnental regul ations 43 CF.R 88 4.1290 and
4.1294. The statute cited provides, pertinently, that:

Wienever an order is issued * * * as a result of any
admni strative proceedi ng under this [Act], at the request of
any person, a sumequal to the aggregate anount of all costs
and expenses (including attorney fees) as determned by the
Secretary to have been reasonably incurred by such person for
or in connection with his participation in such proceedi ngs
* * * may be assessed agai nst either party as the Secretary
* * * deens proper.

Regul ations inplenmenting this provision require that there nust be a
"final order” issued either by an admnistrative law judge or this Board
before fees and costs can be awvarded. 43 CF.R 8§ 4.1290(a). To qualify
for an anard of costs and fees, 43 CF. R 8 4.1294(b) requires that one
nust show "at |east sone degree of success on the nerits,” in addition to
whi ch show ng there nust be "a substantial contribution to a full and fair
determnation of the issues."

[2] The threshold requirenent that there be a "final order” has
been net in this case; there is nothing in the fees regul ation that
requires the final order to decide the nerits of the dispute. 43 CF. R
8§ 4.1290(a) (2); Kentucky Resources Gouncil v. CGBM 137 | BLA 345, 351
(1997), reversed on other grounds, KRC supra. S nce Petitioners obtained
the relief they sought (restoration of their water supply), through their
settlenent agreenent wth Kodiak, it is apparent that they achi eved sone
degree of success on the nerits of their conplaint. Indeed, it appears
thei r success was conpl ete. Having done so, they have shown their fee
applicationis eligible for consideration by the Departnent under 43 CF. R
§ 1294(b). MNatural Resources Defense Gouncil v. CGBM 107 | BLA 339, 364
(1989). The question renai ning to be resol ved, therefore, is whether they
are entitled to paynent of their claimby virtue of the fact that their
appeal hel ped correct sone infirmty in GBMs handling of their citizen's
conplaint. To resolve this question we nust | ook at the nmanner in which
this case developed. KRC slip op. at 14.

In KRG to determine whether there was "a causal nexus between the
plaintiff's actions in prosecuting the appeal to the Board and the
corrective actions taken by 8V the court examned the contentions of the
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parties in light of the devel opnent of the case to determne whether the
"appeal was causally related to the relief obtained.” KRG slip op. at 13,
15. Like this case, the KRC appeal dealt wth an appeal conpl ai ning of
procedural defects; notwthstanding this circunstance, the court concl uded
that resol ution of those issues was a necessary condition to case

di sposi tion and found there was a connecti on between the appeal and agency
action so as to nerit paynent of costs and fees. 1d. at 16. The court
concl uded that an appeal alleging the exi stence of procedural error coul d,
if the error conpl ai ned of served to del ay resol ution of the dispute, have
a substantial effect on the rights of the conplaining party. 1d. W
concl ude that this reasoning al so applies here.

Petitioners appeal ed fromC8BVIs decision to allowa Sate response
on Decenber 22, 1992, thereby giving rise to a 2-nonth del ay before the
Sate's argunent was rejected. Wien the appeal fromthis procedural order
issued, it had the effect of delaying inplenmentation of CBMIs finding that
further Sate action to protect Petitioners' water was required;, an appeal
objecting to this delay was appropriately taken. It was only later, after
other action had caused a permt bl ock to be i nposed on Kodi ak, that the
procedural question raised by Petitioners' admnistrative appeal ceased
to have any significance. Wen the appeal underlying Petitioners' costs
claimwas filed, however, it was an appropriate response to an order
delaying their claimfor relief, and cannot now be deprecated as an
ineffective part of the action taken to bring their citizen's conplaint to
a successful concl usi on because other events intervened to bring
Petitioners the relief they sought. Upon reconsideration, therefore, we
concl ude their appeal to this Board was necessary and causally related to
the relief ultimately obtained. An appropriate award nust therefore be
det er m ned.

[3] A though CBMsuggests that the work billed by Petitioners'
attorneys to the admnistrative appeal was "perforned | argely for actions
inother foruns" (Answer at 8, (BMResponse filed Gct. 3, 1996, at 8),
counsel for Petitioners explains that "none of the tine that the Hyl tons
claimin this proceedi ng was spent on federal judicial proceedi ngs."
(Petitioners Brief at 28.) This assertion is supported by affidavits from
counsel for Petitioners and Kodi ak, indicating that there has been no
duplication in the bills for the admnistrative and judicial actions. See
Exs. 1and 2; A B and Cto Petitioners' Brief. No evidence to contradi ct
these affidavits has been offered. Ve find the petition for fees and
expenses filed by Petitioners in 1996 conforns to requirenents i nposed by
43 CF.R 8 1292, the regul ation establishing standards for such petitions,
by detailing all costs and expenses, including attorney fees, incurred in
the admnistrative proceeding that was termnated by our 1996 order. See
43 CF. R 8§ 1292(a)(1).

It is argued by CGBMthat any conpensation for fees should be limted
to work done before this Board, as distingui shed fromaction taken by

Petitioners' attorneys before C8V] before the appeal to this Board was
filed. Qontending that the fees billed exceed the al |l owabl e scope of an
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award under the SMRA regul ations, CBMurged during the initial briefing of
this natter (CBMResponse at 5) that action on the fees question shoul d be
deferred until the KRC case shoul d be decided, an event that has now taken
pl ace. That case, however, gives no support to the CBMposition. In KRC
the court concludes that, where an appeal to this Board is properly taken,
al l ownabl e attorney fees shoul d consider all the circunstances of the case
when naki ng an award. The KRC opi ni on concl udes that, under the
circunstances of that case, the successful petitioners "are entitled to
fees for both the costs and expenses of their voluntarily di smssed appeal ,
and the prelimnary infornal proceedings |eading up to that appeal ." Id.,
slipop. at 16. Sotoo, inthis case, there can be no | ogical division
bet ween the proceedi ngs had before CBMand the extensi on of those

proceedi ngs conducted before this Board after Hyltons' appeal was taken.

In considering the fee request, we have considered the entire record of
admni strative proceedi ngs had before the Departnent.

Goncerning the attorney fees clained, Petitioners have itenized the
hours spent and shown the basis for establishing a customary rate of
paynent for such services, as required by 43 CF.R 8§ 4.1292(a)(3). Nb
evidence to contradict their claimof $24,093.75 for attorney fees has been
received, and their clamin this amunt for fees incurred in the
prosecution of their admnistrative appeal appears reasonabl e and
appropriate to the action taken in that case before this Board and C8V
continuing until issuance of our final Oder ending the appeal on June 6,
1996. For work done since then, Petitioners have requested | eave to file a
suppl enental statenent of fees and expenses. That request is granted; they
shal | provide this Board and CGBMwth a final statenent of fees and
expenses wthin 60 days of receipt of this decision.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the Decision in
Jerry Hylton v. CBV) supra, is reversed on reconsideration and Petitioners
claamfor attorney fees in the amount of $24,093.75 i s approved.
Petitioners shall file a supplenental statenent of fees and expenses for
work perforned after issuance of our 1996 deci sion wthin 60 days fol | ow ng
recei pt of this decision.

Franklin D Arness
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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